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DISCRIMINATION COVERAGE CHART

Basis of Discrimination
Laws Specifically and Directly Prohibiting Discrimination


Age

FEHA, ADEA, Age Discrimination Act of 1975, E.O. 11141, Government Code Section 11135


Race

FEHA, Title VI, Title VII, E.O. 11246, 42 U.S.C. Section 1981


Color

FEHA, Title VI, Title VII, E.O. 11246, Government Code Section 11135


Ancestry and/or

FEHA, Title VI, Title VII, E.O. 11246; possibly 42 U.S.C. Section 1981


National Origin


Sex

FEHA, Title VII, E.O. 11246, Equal Pay Act, Labor Code Section 1197.5, Government Code Section 11135


Pregnancy

FEHA, Title VII, Government Code Section 11135


Marital Status

FEHA


Religion

FEHA, Title VII, E.O. 11246, Government Code Section 11135


Physical Handicap

FEHA, Rehabilitation Act, Veterans Act, Government Code Section 11235


Political

Labor Code Sections 1101-1105


Medical Condition

FEHA, Rehabilitation Act


Mental Handicap

Rehabilitation Act, Government Code Section 11135


Equal Pay

Equal Pay Act, Labor Code Section 1197.5




INTRODUCTION
A.
DISCIPLINE--THE LAST FRONTIER


1.
Supervisory Responsibility (human nature revisited)


2.
The 90/10 Rule (the Pareto Principle revisited)


3.
Traditional Approaches:



“Emphasis on punishment:  “We can get the employee to do better by treating him progressively worse...”



Stumbling Blocks (a.k.a. the “Pontius Pilot Syndrome”)



a.
Avoidance (time will heal all wounds!):



b.
Transferring the problem:



c.
Demotion:



d.
Layoffs:


4.
Criteria for Effective System



a.
Preventive:



b.
Corrective:



c.
Progressive:



d.
Acceptance:




PREVENTING DISCIPLINE PROBLEMS THROUGH DUE PROCESS
A.
SETTING THE STAGE--THE MIRANDA WARNING (70% Rule)


1.
Establishing a heart condition


2.
Orientation...job descriptions


3.
Training?


4.
Obstacles?


5.
Performance reviews?


6.
Consequences/expectations explained?




THE DICTIONARY DEFINITION
dis-ci-pline  -  n.   


1)
Training that is expected to produce a specified character or pattern of behavior, especially that which is expected to produce morale or mental improvement.


2)
Controlled behavior resulting from such training.


3)
A systematic method to obtain obedience:   a military discipline.


4)
A state of order based upon submission to rules and authority.


5)
Punishment intended to correct or train.


6)
A set of rules or methods, as those regulating the practice of a church or monastic order.


7)
A branch of knowledge or of teaching.
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I.
Introduction


When efforts to correct behavior are not successful in the counseling process, the next step taken is known as progressive discipline.


There are three steps in the process of increasingly serious communications with the employees which are designed to bring about a change in performance or behavior:



Step One:
The Oral (Verbal) Reminder



Step Two:
The Written Reminder



Step Three:
The Final Written Reminder


Before any corrective action is taken, a thorough investigation of the situation and events must be conducted.  These critical questions are listed below.

II.
The Miranda Equation


A.
Have you clearly communicated the expectations of job performance?  Job descriptions?  Performance evaluations?


B.
Have you provided the training to ensure the employee has the knowledge and skill to do the job correctly?


C.
Have you eliminated any obstacles from doing the job properly?


D.
Have you explained the consequences of good performance?  Poor performance?


E.
Have you provided regular feedback to the employee?


If the answer to all of these questions is “yes,” then the first step is a Verbal Reminder.

STEP ONE:  The Verbal Reminder  (Friendly but serious conversation)


A.
The interview process/preparation



1.
Review notes.



2.
Invite employee to private setting.



3.
State specific problem in terms of desired versus actual performance.




Example:
Joe, On April 17, 1995, you and I discussed that your absenteeism was far above department standards.  We discussed...



4.
Refer to previous counseling sessions, discussions or any efforts to help correct the problem.






5.
Give the employee a chance to respond and explain.  Listen.



6.
Indicate what change you expect.




Example:
Joe, you need to improve your attendance.  Be advised that if you have two absences in the next 30 days, then...



7.
Ask the employee to confirm understanding.



8.
Tell the employee this is a verbal reminder.  Indicate that if performance does not improve, the next step will be a written reminder.



9.
Close the meeting by indicating your confidence in the employee’s ability to perform properly in the future.


B.
After the Meeting



1.
Document the conversation.



2.
Summary should be written formally.  It is desirable to write on a performance tracking sheet.



3.
Include:




a.
Name




b.
Date of conversation




c.
Specific rule, violation or offense




d.
Sentence or two explaining expected performance, target dates, etc.




e.
Note any explanation offered by employee



4.
Example of a verbal warning:




STEP ONE:



Met with Joe Green on April 17, 1995, regarding his absenteeism.  Joe has had 4 absences in the last 90-day period.  I explained to Joe that our company attendance program requires a verbal warning at this stage.  Joe’s explanation for his absenteeism was two-fold:




1)
car problems




2)
sickness




Joe stated that he would work things out.  I explained to Joe that two more absences in the next 90 days would constitute a written reminder.  He understood.  I further explained that if Joe had no absence in the next 90 days, the verbal reminder would be inactive.




To sign or not to sign?




SAMPLE DISCIPLINE POLICY

CAUTION:  For example only.  Should not be used without proper review from your Human Resource Department or Attorney.

The purpose of the Discipline Policy is to protect the company from suits, charges or other complaints which cannot be successfully defended.  The Discipline Policy has been formulated to provide direction and guidance in employee supervision.  The rules, while not all inclusive, have been established in the best interest.

Any violation of rules constitutes misconduct, and appropriate disciplinary steps should be administered.  The discipline policy is designed to prompt the employee to correct the problem.  It also provides increasingly serious steps if the problem is not resolved.  The discipline steps are:



Step One:
The Oral (Verbal) Reminder



Step Two:
The Written Reminder



Step Three:
The Final Written Reminder



Step Four:
Suspension; termination

A critical factor in the discipline procedure is documentation.  All discipline steps must be documented and a record maintained in the employee’s file.

In addition to guidance, this policy also provides the necessary latitude for management when determining the disciplinary action to be taken.  When determining the most appropriate discipline step for any infraction, consideration is given to:


type of infraction--minor, serious, major and employee’s past discipline record

Below is an illustration of some infractions along with their definitions, examples and appropriate disciplinary steps.

MINOR:

Definition
Examples
Discipline
Does not involve question of honesty
Excessive tardiness
First offense1


Poor housekeeping
  Verbal reminder

Does not in and of itself constitute
Overstaying breaks
Second offense1
  a threat to the operation of the
  and/or lunch breaks
  Written corrective

  company
 
  notification

Does not pose a threat to the safety
Minor inefficiencies
Third offense1
  and well-being of the individual

  Final warning (written)

  or fellow employees

Does have a tendency to intensify
Absenteeism
Fourth offense1
  into a more serious problem if not

  Suspension;

  corrected promptly

  Termination

1
First, second, third and fourth do not refer to the actual occurrences of the infraction, but refer to the times the same minor infraction is discussed with the employee.



SERIOUS:

Definition
  Examples
                  Discipline
Constitutes a threat to the operation
Smoking in restricted
First offense--Corrective

  of the company
  area

  notification or 


Unexcused absence
Final warning


  without notification
Choice would depend upon:


Ignoring prescribed
(a)
severity of infraction


  safety rule
(b)
management’s previous

Constitutes a threat to the
Violation of cash

action or similar infraction

  safety and well-being of the
  register rules

(consistence is very important)
  individual or fellow employees
Writing bad checks
(c)
management’s judgment 


Reporting to work

about which step would


  under the influence

be more effective in 


  of drugs or alcohol

bringing about the desired


Careless work

change in employee

MAJOR:

Definition
       Examples
                     Discipline
Acts which seriously threaten the
Deliberate falsification 
First offense--Suspension

  operation of the company
  of company records or 
(Employee is immediately

  employment application
  placed on suspension while



  a thorough investigation

Acts which seriously threaten
Threatening or striking
  is conducted)

  the well-being of the individual
  a supervisor
Termination (If investigation

  or fellow employees
Falsifying information 
  indicates termination is appro-


  on time card
  priate, do so regardless of

Acts which cannot be
Theft of company property
  whether any previous

  tolerated in any organization
Illegal use of drugs such as
  offenses have occurred)


  amphetamines, marijuana,
Committing a major infraction


  cocaine, etc., on company
  usually indicates the employee


  time & company premises 
  involved lacks the self-


Consuming alcoholic
  discipline to remain a member


  beverages on company
  of the organization


  time & company premised


When an employee has received warnings for a combination of infractions (minor and serious; more than one minor; more than one serious), management can give the employee a final warning.  The next infraction, therefore, would result in the employee’s suspension/termination.

Suspension is an effective tool in the discipline procedure.  Especially for Serious and Major infractions, suspending the employee pending the results of an investigation is an alternative that is preferable to an on-the-spot termination.  When the information available is unclear, conflicting, insufficient, etc., it would be in the best interest of those concerned to have a thorough review of all the facts.  Suspensions are without pay.  Should an employee be reinstated, pay is given for the time suspended.

If you need assistance, call the Personnel or Legal Departments at the General Office.




PERFORMANCE TRACKING WORKSHEET
Name__________________________________

Instructions:
After every employee contact, enter the date, the code for the action you took and the reason for the contact.  When you determine that the problem has been solved, advise the employee and draw a circle around the action code.  Use the following codes:



K  =
Kudo



C  =
Counseling/Training Session



1  =
Step One:
The Oral (Verbal) Reminder



2  =
Step Two:
The Written Reminder



3  =
Step Three:
The Final Written Reminder



4  =
Step Four:
Suspension; termination

     Date
Action
Reason




CORRECTIVE NOTIFICATION FORM
Name___________________________________       Date_____________________

Corrective Notification Steps:
______
The Oral (Verbal) Reminder

______
The Written Reminder

______
The Final Written Reminder; correction must be made or it may result in your dismissal

______
Suspension; termination

The following MINOR/SERIOUS/MAJOR incident occurred.

You HAVE/HAVE NOT received previous corrective notifications.

You have been informed that the following correction shall be made.

A meeting (if applicable) to review this matter will be held on __________________________________________

Supervisor’s comments on review meeting:



_______________________________



Supervisor’s Signature

Employee’s comments:

I have read the above statement.  I DO/DO NOT wish to submit written comments of my own about this matter.



_______________________________



Employee’s Signature




STEP TWO:   THE WRITTEN REMINDER
A.
Definition


A written reminder is a letter to the employee summarizing the conversation related to a performance problem.  This is the second step of the progressive discipline system.

B.
When to Use the Written Reminder


The written reminder is used after a verbal reminder has been given and no change in behavior has resulted.

C.
Before the Meeting


1.
Conduct a thorough investigation of the incident.


2.
Prepare for the meeting by reviewing your notes on the verbal reminder conversation and any other material.


3.
Make an outline or agenda of the major points you plan to cover during the meeting.

D.
During the Meeting


1.
State the actual problems in terms of desired performance and actual performance.


2.
Refer to your previous casual conversation and the verbal reminder.


3.
Give the employee a chance to respond and explain.  Listen to what the employee has to say.


4.
Tell the employee the specific change you expect in performance.


5.
Indicate your confidence that he or she will change.


6.
Ask the employee to confirm that he or she knows exactly what you expect.


7.
Tell the employee that you will write a letter summarizing the conversation.


8.
Tell the employee that this is a “written reminder,” the second step of the discipline system.

E.
After the Meeting


1.
Write a short memo to the employee summarizing the conversation and the need to improve.


2.
Distribute the copies of the memo and advise the appropriate people of the conversation.


3.
Enter the appropriate information on the Performance Tracking Worksheet.


4.
Monitor the employee’s performance to make sure that the problem has been corrected.




CORRECTIVE NOTIFICATION FORM
Name:     Joe Green                                Date:     June 15, 1995
Corrective Notification Steps:
______
The Oral (Verbal) Reminder

-    X   -
The Written Reminder

______
The Final Written Reminder; correction must be made or it may result in your dismissal

______
Suspension; termination

The following MINOR/SERIOUS/MAJOR incident occurred.


Verbal warning presented on April 17, 1995, for absenteeism.

Since verbal warning, Joe has 2 unexecused absences.
You HAVE/HAVE NOT received previous corrective notifications.
Verbal Warning:
4-17-95
You have been informed that the following correction shall be made.


Better manage your absenteeism.  Specific requirement is that 2 or more absences in the next

60 days will result in a final written reminder.
A meeting (if applicable) to review this matter will be held on -             July 15, 1995                                                 -
Supervisor’s comments on review meeting:


Joe appeared upset; belligereny.  Thought I was being unfair.  Suggested he call the 

Employee Assistance Program for help.


-                Ima Supervisor               -


Supervisor’s Signature

Employee’s comments:


Still having car trouble; problem with wife and kids.
I have read the above statement.  I DO/DO NOT wish to submit written comments of my own about this matter.



-                                                   -

Employee Refused to sign.
Employee’s Signature


Witnessed by Mary Jones--June 16, 1995



F.
Written Reminder:  Writing the Memo


1.
Contents:  The memo must contain the following information:



a.
The date of the conversation.



b.
The specific rule violation of performance problem that occurred.



c.
A reference to previous conversations about the problem.



d.
A statement of the specific change in the employee’s performance or behavior you expect.



e.
A specific time frame for improvement; that is, what do you expect, how it will be achieved, and by when?



f.
State the consequences of failing to improve.



g.
Any comments or statements the employee made during the conversation.



h.
A statement indicating your confidence in the employee’s ability to perform properly in the future.

STEP THREE:   THE FINAL WRITTEN REMINDER
A.
Definition


A final written reminder is a letter to the employee summarizing the conversation related to a performance problem.  This is the third and final step of the progressive discipline system.

B.
When to Use the Final Written Reminder (Warning)


The final written reminder is used after the written reminder has been given and no change in behavior is resulted.  In a planned discharge, this is the last step.  There may be infractions committed by the employee that are so serious; i.e., insubordination, alcohol abuse, fighting on the job, falsification of job application, sexual harassment, etc., where the final written warning is the first and last step in progressive discipline (refer to policy on discipline).

C.
Procedures


The same procedures used in the written reminder apply to final written reminder; that is, before the meeting, after the meeting and writing the memo portion.  It is most important in a final written reminder that you establish, in specific terms, what you expect as far as improvement.  Vague generalities such as “improve performance” will not hold any weight in wrongful discharge litigation.


You must advise the employee that failure to improve in the specific time frame may/will result in their discharge.


(See attached warning).




PERFORMANCE TRACKING WORKSHEET
Name:    Joe Green
Instructions:
After every employee contact, enter the date, the code for the action you took and the reason for the contact.  When you determine that the problem has been solved, advise the employee and draw a circle around the action code.  Use the following codes:



K  =
Kudo



C  =
Counseling/Training Session



1  =
Step One:
The Oral (Verbal) Reminder



2  =
Step Two:
The Written Reminder



3  =
Step Three:
The Final Written Reminder



4  =
Step Four:
Suspension; termination

     Date
Action
Reason


4-17-95
Step I--Verbal

Attendance Problems.


4-20-95
Counseling

Re:  Following proper work procedures.


4-24-95
Verbal

Using inappropriate language to office personnel.


6-15-95
Step II--Written Warning

Attendance.


6-20-95
Counseling

EAP--Drinking problems, family-related issues.





(Suggested he seek help.)


7-20-95
Step III--Final Written

Attendance problems--30 days of continuous probation.




CORRECTIVE NOTIFICATION FORM
Name:     Joe Green                                Date:     July 20, 1995
Corrective Notification Steps:
______
The Oral (Verbal) Reminder

______
The Written Reminder

-    X   -
The Final Written Reminder; correction must be made or it may result in your dismissal

______
Suspension; termination

The following MINOR/SERIOUS/MAJOR incident occurred.


Two unexcused absences since written warning of June 15, 1995.
You HAVE/HAVE NOT received previous correction notifications.
Verbal Warning:
4-17-95


Written Warning:
6-15-95
You have been informed that the following corrective shall be made.


Two or more absences in the next 90-day period will result in your dismissal.
A meeting (if applicable) to review this matter will be held on -          Continuous review (probation status)                -
Supervisor’s comments on review meeting:


Advised Joe to solicit help through Employee Assistance Program.


-                Ima Supervisor               -


Supervisor’s Signature

Employee’s comments:


Said he had a drinking problem.
I have read the above statement.  I DO/DO NOT wish to submit written comments of my own about this matter.



-                                                   -

Employee refused to sign.
Employee’s Signature


Witnessed by Mary Jones--June 16, 1995



THE DISCIPLINE CHECKLIST
1.
Is the rule published?  If so, where?  Does it specify the penalty?

2.
Is it posted on company bulletin boards?

3.
Is the rule stated in easy-to-understand language?

4.
Did the employee know about this rule?

5.
Did this employee ever receive a personal copy of the rule violated?

6.
Is the violated rule or order reasonably related to the orderly, efficient and safety operation of the business?

7.
If the other employees have violated this rule or order, did they receive the same disciplinary action as the employee?

8.
Has the employer done anything to support a reasonable belief that such action was condoned?

9.
Does the company maintain factual records on all employees covering all violations of this rule or order (i.e., can it be proven that all employees were treated alike)?

10.
How does the record of this employee compare to the record of other employees who have violated this rule or order?

11.
Has this employee in the past ever received a written reminder concerning a violation of this rule or order?

12.
Has this employee ever received a final reminder for the violation of this or any other published rule or order?

13.
Was the incident which triggered the final reminder or discharge carefully investigated prior to taking serious or final disciplinary action?

14.
Was the incident which triggered the final reminder or discharge carefully investigated prior to taking serious or final disciplinary action?

15.
Is there a factual, written record showing the steps taken by the company to correct this employee’s improper actions prior to serious disciplinary action?

16.
Does company evidence include names of witnesses, dates, times and places and other pertinent facts on all past violations, including the last one?

17.
Have you considered the:  a) seriousness of the proven offense, b) the employee’s past record, and c) length of service in deciding upon the proper discipline.

18.
Did the employee offer any excuses or mitigating circumstances to justify the action in this instance?

19.
How soon after the act in question is the discipline being administered?

________________________________

After reviewing these areas, note any concerns, investigate, resolve and conduct discharge proceeding accordingly.
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10 WAYS TO AVOID A WRONGFUL TERMINATION LAWSUIT
Almost any employee firing can become the subject of a time-consuming wrongful termination lawsuit.  Although all employers can ill afford such a lawsuit, a wrongful termination action against an emerging company can be particularly devastating.  The following are 10 general recommendations which, if allowed, may reduce the legal risks associated with employee terminations.

1.
Personnel Policy


Companies should consider adopting a personnel manual primarily to impose some uniform treatment for the work force.  However, if the company consists of only a few employees who all work in one place, a personnel policy manual might not be necessary, or a manual with relatively little detail might be adequate.


Personnel manuals and other employer statements have been considered by courts as constituting enforceable contracts.  Therefore, employers must exercise great care in the adoption, modification and distribution of personnel manuals and all other employer statements, letters, documents and policies that affect the terms, conditions or privileges of employment.  A review by counsel of any proposed personnel manual is recommended, particularly those provisions dealing with termination.  Personnel policy manuals should also be reviewed periodically to ensure the continued legality and desirability of various provisions in view of possible changes in the company and in the law.

2.
Training of Supervisors


Training of supervisors or individuals who have a role in evaluations, discipline or termination is essential.  Under most circumstances the employer is liable for the wrongful acts of its supervisors.  Supervisors must therefore understand the basic legal principles that govern employee terminations.

3.
Hiring of Employees

At least three steps can be taken at the hiring stage to minimize an employer’s risk associated with later terminations.  First, and perhaps most obviously, the employer should evaluate applicants for employment as thoroughly as practicable.


Second, employers should train anyone who deals with applicants and newly hired employees to avoid making specific promises, such as promises of job security or statements of the grounds on which the employment will be terminated.  Such promises, whether oral or written, may later be enforced on a contract theory.


Third, employers should consider inserting a specific disclaimer of job security in various employment documents, for example on the employment application and/or in any personnel manual.

4.
Performance Appraisals


The best evidence supporting a decision to terminate an employee for performance-related reasons is documentation that the employee has a problem or weakness that makes him/her unable to perform the job to the employer’s satisfaction.  However, in order for performance appraisals to help an employer in a wrongful termination lawsuit, the appraisal must be an accurate and candid evaluation.  An employer will have a difficult time convincing a jury that an employee was terminated for poor performance if his/her personnel file contains information reflecting consistently satisfactory or above-average performance.


In contrast, if the appraisals contain specific indications of dissatisfaction over a particular facet of the employee’s performance, it will be easier to demonstrate that unsatisfactory performance was the real reason for the termination.

5.
Anecdotal Records


Supervisors should record noteworthy events as they occur as supplements to periodic performance appraisals.  These records should be made whenever an employee’s behavior or performance is notably unacceptable, or, in the interest of fairness, particularly exemplary.

6.
Progress Discipline


Progressive discipline consists of notice to the employee of his or her shortcomings and an opportunity to correct them.  The notice aspect of progress discipline should include a specific warning that failure to improve may lead to disciplinary action, including termination.


There are at least three good reasons for employers to engage in progressive discipline.  First, the result may be improvement by the unsatisfactory employee, thereby avoiding the need for termination.  Second, even if the employee ultimately is terminated, the progressive discipline will provide significant evidence that the stated reasons for the termination is the real reason.  Plaintiffs in wrongful termination cases often allege that the employer’s stated reason is somehow improper if an employee has been warned and even discipline for the same reason for which he or she is terminated, that contention will be difficult to prove.  Third, progressive discipline establishes a record that the terminated employee has been treated fairly.


Progressive discipline is obviously not necessary in all circumstances; for example, it should not be necessary in the event of theft, assault or blatant insubordination.  However, progressive discipline is appropriate in nearly all cases of poor performance.

7.
Independent Review of Termination Decision


If possible, someone other than the individual who made the initial termination decision should review that decision.  A review by someone who is “dispassionate” will help ensure that the decision is not being made rashly, in anger, or without considering any possible mitigating circumstances.  The overall standard to be applied by the independent reviewer should be:  is the termination based on fair and honest reason and in good faith?

8.
Termination Interview


Several steps can be taken to reduce an employer’s exposure to a wrongful termination lawsuit once the decision has been made to the employee.


First, the employee should be informed in person rather than in writing.


The employer should also tell the employee  the real reason he/she is being terminated.  Even though this is often difficult to do, a jury will likely be critical of an employer that was not fully honest when informing the employee of the reason for his/her termination.


While an employer should be candid in telling an employee the reason for his/her termination, there is no reason to be overly specific in explaining the termination decision.  For example, an attempt to give a detailed explanation of the employee’s inadequate sales figures may not be relayed in a completely accurate manner, and any inaccuracies may later be used against the employer.


During the termination interview, the demeanor of the individual informed the employee of the decision should be compassionate.  Statements of apology may well be perceived later to reflect a sense of guilt when in turn may be interpreted as recognizing some sort of wrongdoing.

9.
Separate Agreements


Sometimes it is advisable for an employer to resolve any potential dispute with a terminated employee at the time of termination.  This can be accomplished by means of a separation agreement, whereby the employer agrees to give the terminated employee benefits to which the employee would not otherwise be entitle.  In exchange, the employee gives the employer a general release from all liability and promises to never bring an action against the employer challenging the termination or any other facet of the employee’s treatment during the course of employment.

10.
Post-Employment Inquires

Employers should be conservative in responding to inquiries about their former employees.  Generally, employers should disclose only:


a)
the fact of employment


b)
the dates employment


c)
the positions held


Providing more information about previous employees opens the door to potential defamation or even invasion of privacy litigation.  Also, all inquires regarding former employees should be directed to a centralized source.  This will make it more likely that the policy will be administered uniformly.


The inquirer should be told that it is “company policy” only to provide certain information.  This will diminish the chances the inquirer will infer that the reason the employer is unwilling to provide more information is that the information would be unfavorable.  To further guard against such an improper inference, employers should make sure that these limitations are observed concerning all former employees, including those whose records are favorable.

  Update:
The California Supreme Court has recently decided the case of Foley v. Interactive Data Corp., which has limited



certain rights in wrongful termination lawsuits.  A separate newsletter devoted to Foley will be issued shortly.




WRONGFUL TERMINATION
DO’S AND DON’TS:

You don’t have to pick petals off a daisy to determine do’s and don’ts for protecting your company and yourself against wrongful termination suits.

If you are unhappy with an employee’s performance and are thinking that termination may be the way to end the working relationship, review the following guidelines developed for CGA by Sacramento attorney Carl Stein.

DO:
1.
Review the facts together with your feelings and make a good, solid business-related decision;

2.
State reasons for termination in appropriate written form;

3.
Document the basis for your decision through company records, specific examples or work performance examples;

4.
Be consistent with past decisions in similar circumstances or have a demonstrable business reason for the inconsistency.

5.
Determine if the decision and its implementation remain consistent with company policies.  If not, consult with the personnel department regarding inconsistency.

6.
Maintain sufficient information of any performance problem.  Document in writing efforts to help the employee improve.  If the employee is not responsive to counseling, indicate such in the documentation.

7.
Be honest and straightforward in evaluating the employee, both praising and criticizing when warranted.

8.
Rate the employee’s work unsatisfactory if that is what you believe.

9.
Consult with the personnel department when you believe that an unusual problem situation is developing or is about to get out of hand.


Include a list of reasons in policy for immediate termination, such as drinking on the job, excessive absences, and indicate that the list is not complete.

10.
Consider establishing probationary periods for new employees.




DON’T:
1.
Don’t make “good person” or “nice guy” judgments at employee annual reviews or evaluations.  If an employee is performing in an unsatisfactory manner, say so.

2.
Don’t make statements or send nice letters commending an employee’s service with the company and good performance when you don’t mean it.  Beware of Christmas comments!

3.
Don’t make general speeches to a group of employees at a party or following a busy season, telling everybody present (including a poor employee) how lucky they are to be working at a fine company in a secure job, and what a great job they all did.

4.
Don’t use general introductory letters in your personnel manual which states “To all incoming employees:  Welcome to our team.  We are delighted to have you join our company and look forward to your enjoying a rewarding career with our company.”

5.
Don’t give positive reinforcement in an effort to boost morale when the performance of the employee does not warrant the statements.

6.
Don’t maintain a file of poor performance by an employee without discussing it with the employee and putting it into his personnel jacket in accordance with normal company policies.

7.
Don’t let your personnel policy manual become outdated and include statements that may have been acceptable in the past.  Review and revise your personnel manual in accordance with law as it is today.

8.
Don’t be inconsistent in your handling of personnel policies.  Be consistent.  Make one person responsible to review the handling of differenct employees’ problems.

9.
Don’t help an employee “save face” by advising the reason for termination is something other than the truth.

10.
Don’t sit on your hands hoping it will happen to someone else.  Take action now to make sure that all your people understand risks to the company that may result with improper termination.

11.
Don’t use the work “permanent” or “job security” in documents distributed to or conversations with applicants or employees.




EMPLOYEE DISMISSAL:   ASSESSING THE RISKS

Manager’s Predismissal Checklist

(Employee Name)                                          (Department)                                              (Manager)                       (Date)



 YES

  NO
1.
Do I have ALL the facts recorded accurately?
______
______

2.
Have I documented all facts and action?
______
______

3.
Have I assembled the records?
______
______


Performance (production) records.  (Keep examples of unsatisfactory


work production that have been discussed with the employee.


Attendance record.


Performance review records, reflecting candid appraisals.


Discipline and warning records.


Special Action Records.

4.
Is my decision based on facts, not inference, suspicion or emotion?
______
______

5.
Has the employee fully understood the job requirements and 


behavior standards?
______
______

6.
Does the employee know exactly where he/she has fallen short in


job performance or behavior standards?
______
______

7.
Has the employee received at least one warning of possible dismissal?
______
______


(Where serious misconduct is involved, immediate suspension pending


investigation, may be justified.  Examples:  drinking or drunkenness on


duty, dishonesty, theft, immoral or indecent conduct, fighting, 


insubordination, violation of secrecy rules, sabotage.

8.
Has the employee had sufficient time and opportunity to correct the


condition that led me to take this action?
______
______

9.
Has the employee had an opportunity to explain his/her point of view?
______
______


Have I considered the employee’s point of view?
______
______


Have personal difficulties or special, mitigating circumstances been


taken into account?
______
______

10.
Where the situation warrants has consideration been given to


transferring this employee?
______
______




Manager’s Predismissal Checklist (continued)

11.
Am I sure that discharge will come as no surprise to the employee?
______
______

12.
Is dismissal in this case consistent with past practice?
______
______

13.
Would the company be able to justify treatment of this employee


if he/she claims discrimination or unjust dismissal?
______
______

14.
Would a jury conclude that our treatment of this employee was


unquestionably fair?
______
______

15.
Has the decision been discussed with and approved by appropriate


levels of higher management?
______
______

16.
Am I prepared to handle this dismissal tactfully and objectively?
______
______

17.
Have I scheduled the dismissal interview at a time that will 


eliminate or minimize the employee’s personal contact with 


other employees before he/she leaves the premises?
______
______

18.
Have I made arrangements to notify the employee in private?
______
______

19.
Have I arranged for the final paycheck, and am I prepared to


explain the amount?
______
______

20.
Do I know what group insurance the employee has and am I


able to explain what will happen to it after dismissal?
______
______

21.
Is the Personnel Department prepared to conduct a careful 


exit interview?
______
______

22.
Have I decided what restricted statements will be made to other


employees concerning this person’s discharge?
______
______

   General Comments:



HOW TO FIRE AN EMPLOYEE
I.
A Few Things to Remember...


A.
Cool down.


B.
Take care of the administrative details.


C.
Seek a second opinion on the merits of the discharge.


D.
Review the employee dismissal checklist and outline beforehand the points you want to cover.


E.
Focus on performance and the actions, not the person.  All employees deserve self-respect.  Be calm, mature and businesslike.

II.
Be Prepared For Likely Questions...


A.
What about references?  What will other companies be told?



Answer:   Date hired, position held, date left and wage information will only be verified.


B.
What about my insurance coverage and other benefits?


C.
Will I be paid for unused sick leave, vacation?


D.
How about profit sharing monies, 401(k) funds; when will I get my check?


E.
Will I receive unemployment compensation?


F.
Final paycheck--what do these numbers mean?

III.
Some Selected Phrases...


“There is nothing that either of us can do to make this job work out.  I have, therefore, decided to terminate your employment with this company.


“I know this is a difficult thing for you, but my decision stands.”


“You should know that my decision is final.”




IV.
Procedures For Conducting a Discharge/Meeting...


A.
Do it one-half hour before the end of his/her shift.


B.
Don’t tell his/her coworkers that he/she is leaving.


C.
Invite the employee into your office or other private area.  Sit down and make the employee sit down too.  It is advisable to have another witness present.


D.
Open the conversation by telling the employee that he/she is being terminated.


E.
Explain the reasons for the termination and do it quickly.  Briefly recap the process if necessary:  counselings, discussions, written reminders, most recent infraction.  Stick to behaviors only.


F.
Briefly outline information pertaining to benefits, insurance, vacation and similar matter.  If unsure of benefit questions, don’t answer.  Refer these issues to Personnel.


G.
Ask for and answer any questions the employee may have.


H.
Collect all company property in the employee’s possession.


I.
Give the employee the final paycheck.


J.
End the conversation on a positive note.  Recognize that nobody is all bad and express your confidence that he/she will find success with a future employer.

After the meeting, be sure to record date of discharge, specific accounting of witnesses present, what was said, any comments put forth by the employee.  Have witness sign.
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